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Record No. 3912 
VIRGINIA: 
In the Supreme ourt of Appeals held at the Court-Library 
B1.1ildi11g in tlte City of R ichmoml on Tuesday the 19th day of 
Jnne, 1~)51. 
LUCY S. JACKSON, Appellant, 
against 
BENJA1IIN J. SEY:.\IOUR, .Appellee. 
From the Circuit Court of Brunswick County. 
Upon the petition of Lucy S. Jack on an appeal ir:; awa,l'cled 
her from a decree ent<'recl lw the Cir ·ui t Court of Brun wick 
county on the 12th <lay of .htnua ry, ]9.jl, in a c rtain chancery 
cause then therein depending wherein the said petitioner was 
plaintiff and Ben jam in .J. Seymour Wtl.' defendant, upon the 
petitioner, or . oruc one for her entering- into l,ond with snf-
ficient security before the clerk of tho said circuit couTt in 
tlle penalty of three hundrecl dollars: with condition as the 
law directs. 
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4. 
3 
That prior to :B,ebruary 18, 1947, your complainant and the 
said respondent had been upon the most friendly terms, and 
due to the wide and varied business experience of the said 
respondent., your complainant reposed the utmost confidence 
in his opinion and judgment about business matters: and that 
prior to February 18, 1947. your complainant would have 
fr~ely accepted the a'dvice, counsel, and judgment of her said. 
brother, Benjamin J .. Seymour~ in and about the management 
and conduct of her limited business affairs. 
/ 5 .. 
That prior to February 18, 1947, your complainant was 
seized and possessed of a· certain tract or parcel of land sit-
uate in Meherrin Magisterial District, ·Brunswick County, 
Virginia, containing 166 acres, by survey, which bad been 
inherited by your complainant a:i;id conveyed to her by a parti-
tion deed between Benjamin J. Seymour and others, dated 
December 26, 1931, of record in the ·Clerk's Office of the Cir-
~uit Court of Brunswick County, Virginia, in Deed Book 84 
· at page 450. 
page 2 ~ 6. 
That approximately 31 acres of the aforesaid tract of land 
are located at the rear of the same, south of Genito creek. 
aud Kidd's branch, which said portion of said land is isolat~d.;1_ 
and that complainant, prior to the above-mentioned dafe,.haO: 
never inspected or appraised said parcel of land or even:sl~.ID.l: . 
~S~& . 
That some time h~£ore February 18~ 1947, in a conver$.~tloi 
bad with your complainant, respondent, ~exJ.-jamin J.:,hSeft 
mour, represented to h~r that·he o'w;ned aboutJlO acres.9tl@g. 
·adjacent to the 31-acr~·:tract so· ~wried .by ybll'r ~oxnplain~~t, 
as aforesaid; that he, the, ~aid Beµj?:P,Ji:Q :J. S,~yro.Q:t;1.r, w3:s ?e-
. sirons of maki. _~_._n. __ g_ sa .. l-e_ ·19_._·;_·_1_£ _ _ J'li·~-:. -:P'° __ .. ~_P_.~-1J;> _____ }~_-·_.ttt.,_ b_._ .. i.J:ii_ ~ha_._-~ .th_:_._~:_ .. _vro_-spe·--.-·-·_--c __ ...... t--.r. __! __ e ___  purcha~er wou1~,, n~_ J;>~f .~Ji~ i~@. :8[e;e,~, ~Q · be}0~g _to:. ll)~~~ . 
. . . ' .. ' .;,~. >j· 
11_,:, 
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jam.in J. Seymo~1r, unless he could at tlie same time purchase 
the 31 acres so owned by your complainant; that 'the .said Ben-
jamin J. 'Seymour, then and there, in the conversation had 
with your complainant,. represented to your complainant that 
the 31-acre tract of land, so owned by her, was of no value 
except for a pasture, and that the party who desired to pur-
chase from him, the said Benjamin J. Seymour, wished to 
That the said Benjamin J. Seymour then and there repre-
sented to your complainant that the sum of $275.00 would be 
an adequate~ fair, and just price for the said 31 acres of land. 
acquire the two tracts of land and make a pasture thereof. 
That the said Benjamin J. Seymour, in the aforesaid con-
versation had with your complainant, represented to her that 
the prospective purchaser of said land was not in a position 
to pay cash for the same, and that he, the said Benjamin J .. 
Seymour, would :finance the transaction by paying your com-
plainant $275.00 for her property and give to the said pros-
pective purchaser a long period of ~ime in which to pay for 
the said two parcels of land by making small instalment pay-
ments on the same .. 
8. 
That your complainant, believing the representations so 
made by the respondent, Benjamin J. Seymour, as aforesaid, 
to be true and correct, and relying implicity upon said repre-
sentations, accepted a check from the said Benjamin J. Sey-
mour in the amount of $275.00, as the purchase price for said 
property, and on February 18,, 1947,. executed and 
page 3 } delivered to the said Benjamin J. Seymour a deed, 
conveying to bim1 with general warranty of title, the 
following described prope1·ty, to-wit: 
'' All that certain tract or parcel of land situate in Me-
herriu Magisterial District, Brunswick County, Virginia, con-
taining 31 acres, more or less, bounded on the north by Kidd's 
branch and Genito creek; on the cast by the lands of Nettie 
B. Seymour, on the south by the lands of Jack v\7bitfield and 
the Nash lands ; on the west by· the lands of J. Temple and 
the lands of Ned Kidd; and being a portion of the property 
c.onveyed to Lucy S. Jackson by partition deed with Benjamin 
J. Seymour and others, dated December 26, 1931, of record in 
the Clerk's Office of the Circuit Court of Brunswick County, 
Virginia, in Deed Book 84 at page 450.'' 
Lucy S. Jackson v.-Benjamin J. Seymour 
9. 
5 
· That in executing the deed of conveyance to the said Ben-
jamin J. Seymour, as aforesaid, your complainant was. not 
aware that ·there was any merchantable timber situate upon 
said land, inasmuch as her said brother had represented to 
her that said land was of 110 value for anything except a pas-
ture, and that $275.00 was a good price therefor. 
10. 
That in the month of October, 1949., your complainant 
learned for the first time that at the time of the execution of 
the deed, as aforesaid, there was a large quantity of mer-
chantable timber ~tanding and growing upon the aforesaid 
parcel of land, estimated to. be between 160 and 250 thousand 
feet, the stumpage value of said timber alone, at the then 
market price, being between $3,200.00 and $5,000.00. 
11. 
That your .complainant first ascertained in the month of 
October, 1949, that the said respondent, Benjamin J. Seymour, 
had employed one Eddie Tanner to cut, manufacture, and re-
move sa~d timber from the land, and had sold said timber, 
after having cut and manufactured the same., to LaCrosse 
:Manufacturing Company, LaGrosse, Virginia, and to others, 
at a figure ranging from $3,200.00 to $5,000.00 the exact :fig·-
ure of the purchase price for said timber being unknown to 
your complainant. 
12. 
That your complainant only learned in October, 1949, that 
her said brother, Benjamin J. Seymour, the respondent, did 
not own any land adjacent to the real estate so conveyed to 
him by your complainant; and that tl1e said Benjamin J. Sey-
mour did not, in fact, have a prospective purchaser for said 
property for purpoRes of a paRture. On the contrary, your 
complainant alleges that the said respondent, Ben-
page 4 f jamin J. Seymour, undertook to purchase the said 
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with the express intent and purpose of making an enormous 
profit on the same at the expense of your complainant: Lucy 
s~. Jackson. 
13. · 
That all the negotiations, statements, and representations 
leading up to the purchase of the aforesaid tract of land were 
false and were fraudulently made to your complainant, who 
relied ,thereupon to her great disadvantage, as hereinbefore 
more fully set out. 
14. 
. That your complaimmt, upon learning of the manner in 
which she bad been def randed by her said brother, Benjamin 
J. Seymour, the respondent herein, confronted him with the 
facts, as hereinbefore · set out in detail, whereupon the said 
Benjamin J. Seymour again represented to your complainant 
that the property which he had purchased from her was of 
small value, and that he only realized a profit of $106.00 on 
the transaction. At this time the said respondent, Benjamin 
J. Seymour, steadfastly refused to correct his grievous wrong 
to your complainant, notwithstanding the fact that your com-
plainant then offered to restore to the. said Benjamin J. Sey-
mour the purchase price of $275.00 which had been paid for 
said property, upon the condition that he would rescind the 
transaction and account to your complainant for the large 
sum of money which he had realized from a sale of the tim-
ber on said land. 
15. 
That your complainant is now willin~, ready, and hereby 
offer's to restore to her said brother, .Benjamin J. Seymour, 
the sum of $275.00 which he paid as a purchase price for said 
property, with:' interest thereon from the date of said pay-
ment. 
Wherefore, your complainant prays that the deed from your 
complainant to the respondent, dated February 18, 1947, be 
canceled by a proper decree of this Court; that the respond-
ent, Benjamin· J. Seymour, may be required, by a decree of 
this Honorable Court, to account to your complainant for all 
sums of money· which he mav have realized from a sale of the 
timber on the aforesaid pa1:cel of land, and to maki3 restora-
tion and restitution of th~ :;:ame to your compl~inant; and that 
I . 
Lucy S. Jackson v. B-enjamin J .. Seymour ?. 
your complninant may be afforded such other. relief. 
page 5 l as · may be necessary or incidental to the relief 
prayed for herein, to the end that complete justice 
may he done between the parties hereto. 
Respectfully submitted, 
LUCY S. JACKSON, Complainant 
By Counsel 
:ht C. DORTCH 
South Hill, Virginia 
L. J. HAMMACK 
Lawrenceville, Virginia, p. q. 
Filed in the Clerk's Office the 5th day of May0 1950 •. 
Teste: 
W. E. ELMORE, Clerk 
•.. ~ ......•...... D. C • 
• • • • • 
page 7} 
• • • • • 
.ANSWER. 
Benjamin J. Seymour, respondent, demurs to, and answers 
the bill of complaint exhibited against hiin in the Circuit Oourt 
of Brunswick Cotmty, Virginia by L~cy S. Jackson, complain-
ant, and says : 
1. The bill of complaint is -insufficient "in law. 
2. The complainant has a:h adequate remedy at law, and 
the bill presents no grounds for equitable relief. 
3. The allegations of fact contained in Paragraphs 1,° 2 
and 5 of the bill are correct. 
4. The alleg_ations of Paragraph 3 of the bill are denied, for 
respondent is neither a man of great wealth nor engaged in , 
numerous lucrative bnsinesses. · 
5. Answering Paragraph 4 of the bill, respondent admits 
that heretofore he and complAinant have been on most.friendly· 
terms, _but denies that complainant ever sought hi~ opinion, 
........... , .. ·,·······"·'·'·"'':_,_d 
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judg'Illent and ad·dce about business matters, or in and about 
the management and conduct of her affairs. Respondent is 
not advised as to whether or not prior to Febrµary 18, 1947,, 
~omplainant would have accepted his advice, counsel and 
judgment. 
6. It is admitted t4at the allegation of Paragraph 6 as to 
the location of the said 31 acre tract of land is correct. Re-
spondent is not advised as to whether complainant., prior to 
her sale of said land to respondent, had ever inspected or 
appraised said parcel of land, or ever seen the same. Re-
spondent does say that at the time he purchased said lancl 
complainant had exactly the same knowledge of its location,. 
description, value, etc. as the respondent. 
7. The allegations of Paragraph 7 of the bill are denied. It 
is emphatically denied that respondent ever represented to 
complainant that said 31 acre tract of land described in the 
bill had a fair value of $275.00, or that the said land had no 
value except for a pasture. 
page 8 ~ Respondent admits that at one time Tazewell Wil-
kins, a colored man, was interested in purchasing a 
tract of land owned by the reRpondent, known as the Mary 
Short land, containing 30.46 acres, more or less, and that said 
Wilkins was also interested in purchasing additional acreage 
in the same vicinity. Respondent advised said Wilkins that 
the additional acreage he desired and which was located near 
John Crenshaw 's land, was owned by complainant and to see 
her witn reference thl:ireto. Thereafter complainant expressed 
to respondent regret that "\Vilkins had apparently lost interest 
in pnrchasing her land, and at that time; or shortly thereafter,. 
complainant asked respondent to purchase be·r said 31 acre 
tract of land for $275.00, which purchase was made by re-
spondent solely to accommodate complainant. At the time 
the purchase was consummated., respondent may have ad-
vised complainant that he would probably use the said land 
for a pasture, for, at that time, respondent had no knowledge 
of the exact acreage of the land, tlic location of the lines there-
of, and whether or not there was any timber thereon, respond-
ent not having seen said land for a great number of years. 
8. The allegations of Paragraph 8 of the bill are denied. 
Respondent made no repre~entations to complainant with ref- , 
erence to the value of said land, and made no otller repre-
sentations which influenced, or could have influenced, com-
plainant in selling said property. Respondent withheld from 
complainant no information or knowledge which respondent 
possessed at the time the transaction was had. Complainant 
did not rely upon any representations made by respondent. 
Lucy S. Jackson v. Benjamin J. Seymour -9 
On the contrary, complainant attended to all the details inci-
dent to the execution and delivery of her deed to respondent. 
Complainant came to the home of respondent and there in-
duced him.to make the purchai;;e of said land for $275.00, which 
purchase was made by respondent solely to accommodate 
complainant. _ 
9. The allegations of Paragraph 9 of the bill that respond-
ent represented to complainfUl.t that said land was of no value 
for anything except a pasture, and that $275.00 was a good 
price therefor, are. denied. No such representations were 
made complainant by respondent. Respondent is not advised 
whether complainant was aware of the existence of merchant-· 
able timber upon said land. Respondent had no such knowl-
edge at the time the purchase was made. · 
page 9 ~ 10. The alkgations of Paragraph 10 of the hill 
are denied. Respondent sold the timber from the 
said 31 acre tract of land, and the timber on another tract 
owned by respondent, known as the Evans land, and realized 
. , therefrom a profit of $2,689.62, for 148,055 feet of timber 
cut from· both of said tracts of land. 
11. The allegations of Paragraph 11 of the bill are denied, 
. respondent having cut and had manufactured from the said 
31 acre tract and the .Evans tr~ct a total of 148,055 feet of 
timber, of which respondent estimates 129,548 feet were cut 
from the said 31 acre tract, and for which respondent realized 
$2,353.42; That from this amount respondent is entitled to a 
reasonable sum for his time, expense, trouble, etc. in super-
vising the cutting- of said timber from June 15, 1949, to De-
cember 15, 1949, and for the use and rental of his team, equip-
ment, etc. 
12. The. allegations of Paragraph 12 of the bill are denied. 
Respondent never represented that any. land owned by him 
adjoined the said 31 acre tract, or that he had a prospective 
purchaser for complainant's property who desired to use her 
land,for pasture purposes. . At the time respondent made the 
purchase from complainant., he had no plans whatsoever for 
said land, and had no idea of what use he would make thereof, 
his purchase having been made solely to accommodate com-
plainant and as a result of her request and representation to 
him that she needed the money. It is expressly denied that 
the purchase was made by respoucfont with the intent and 
purpose of making an enormous profit on the land at the ex-
pense of complainant. · 
13. The aUegations of Paragraph 13 of the bill are denied. 
Respondent has been guilty of no fraud, and has made no 
false statements or representations to complainant, or con-
10 Supreme Court of Appeals of Virginia. 
cealments in negotiations with complainant,.which were relied 
. upon·by her to her disadvantage. 
14. The allegations of Paragraph 14 are denied. Respond-
ent never mentioned "a profit of $106.00 on the transaction'' 
at any time to complainant, or made the other alleged repre- , 
sentations . 
. Respondent has not paid any amounts to complainant for 
the reason that he is under no moral or leg·al obligation to 
make s~ch payments, and for tb.e further reason that com-
. plainant's alleg·ations of fraud, leveled at respondent, are not 
conducive to an amicable settlement of this contro-
page 10 } versy, or calculated to induce respondent to make 
. such settle~ent unless and until withdrawn, not-
withstanding the natural affection which respondent bears his 
sister. . 
15. Responding to Paragraph, 15 of the bill, respondent says 
that complainant is not entitled to the relief prayed for in 
· her bill; is not entitled to have the said deed rescinded, to haye 
restored to her the sum of $275.00 and interest; or to have an 
accounting by respondent of the amounts received by him for 
·the said timber. 
Respectfully submitted, . 
A. S. HARRISON, ,JR. 
Attorney for Respondent 
Lawrenceville, Virg·inia 






B. J; SEYMOUR 
Respondent 




Lucy S. Jack£on· v. B-enjamin J. Seymour 
OPINION FROM THE BENCH. 
October 6., 1950. 
11 
The Court! This is a bill brought by tpe complainant 
against the defendant, which charges all the way through, in 
every instance, actual fraud intentionally perpetrated by the· 
def end:ant with full knowledge of the actual value of the land. 
Of course, that is a serious charge and, as has been pointed 
out, l;l,nd I think counsel will agree that where one relies on 
fraud it must be specifically alleged and must be proven by 
evidence that is clear, cogent and convincing. The evidence 
here 'is somewhat in conflic~ · 
Mrs. Jackson testified that ·her brother, the defendant, ap-
proached her about selling this land to a colored man, who 
wanted to buy 30 acres from him, but would not buy it unless 
l1e could buy this piece of land from her, and she says, that 
the man .was willing to give $250 for it; that .was something 
more than. a year before February of 1947. She relates sev-
eral times that he approached. her about it, and that as a . 
result of his solicitation~ she finally agreed in February, 1947, 
to sell it for $275. She says that he told her it was nothing 
but barren land and bad no value, other than similar barren 
land in that communitv . 
. In that connection 1ir. Seymour, the respondent, testified 
that a man ·asked him about buying 30 acres, that he said it 
would not be enough land and asked him about buying th~s 
piece of land that is in controversy here. He conveyed this 
information to Mrs. ,Jackson and told the colored man to see 
her, and then he beard no more about it until February of 
1947 when she approached him about selling it. 
page 12 } There is about the· main conflict in that re'gard. 
. Mrs. Jackson has broug·ht testimony of. the saw 
mill operator who cut the timber, to show the amount of tim-
ber that was cut. She brought on testimony of Mr. Moseley 
along the same lines, but no where in the complainant's case 
has the complainant shown any actual knowledge on the part 
of Mr. Seymour as to the value of that land beyond the $275 
at the time that he bought it, or any actual knowledge that 
there was valuable timber on it. The complainant bas brought 
out certain testimony on the examination of Mr. Seymour as 
an adverse witness attempting to show his oppqrtunity to 
know, but nothing has been shown affirming that he had ever 
been on the land for a period of· many years. The nearest 
that was shown that he had been any-\vhere near there was 
testimony that he had been at places in sight of it; a~ infer-, 
12 · Supreme Court oi .Appeals of Virginia. 
ence that he should have had reason to believe that over m 
period of years since it had been cut timber should have 
grown .. 
The defendant has come on the stand and testified that he 
did not know there was timb~r on it, that he had not seen the 
land for many years and that he did not regard the value of 
it as more than $275.00 at the time he bought it. He has testi-
fied that he ~id not want to buy it and that it was to help his 
sister, who seemed to need money, and at the suggestion of 
his wife that be bought it from her. That part, of course, is 
in conflict. ·His statement however, his testimony relative to 
the -immediate transaction culminating in the sale,-what oc-
curred in his home on the evening· that the check was pre-
sented, was corro·borated by his wife and by his nephew, ·both 
of whom said that Mrs. Jackson approached him about the 
matter., and that he finally, reluctantly, did agree to buy the 
land and and that he did give h~r a check for $275.00. 
In addition to that he has brought Mr. Clary, a merchant,. 
and two colored men who were in Mr. Clary's store on the· 
clay when Mr. Seymour endeavored to sell the land 
page 13 } to either of them, they being adjoining land owners,. 
and it was said that be tried to sell it to them for 
the price of a good mule, or he said, give me a good mule. So 
I think the testimonv fails to show a case of actual fraud .. 
That is what the bill "alleges. 
Now, the bill does seek to rescind the contract, rescind tbe 
deed ~and to put :M:rs. Jackson back in status qno, that is to 
give her the fair value of the property at the time of the sale, 
and counsel for complainant argued that if it was not actual 
fraud, it was constructive fraud, and they have said that con-
ceding Mr. Seymour did not actually Iinow at the time tbaf 
Ile boug·ht the land that there was timber on it, I1e did after-
wards, and very shortly afterwards find out that there was 
timber on it, and that the land had a much greater value than 
what he had paid for it. That if it be true that Mr. Seymour 
. did not know what was on the land, he knew his sister would 
have no opportunity of knowing ·What was on it. They say 
that he f onnd this out very shortly afterwards and counse] 
say that it was then his duty, in equity and good conscience., 
to have informed his sister of the fact, because of their con-
fidential relationship and because of the gross inadequacy in 
price. 
I do not know that it is necessarv to comment on what the 
court thinks about th.at, except to say this; that if the bill were 
a bill seeking relief on that basis, I think that the evidence 
here might justify that position, but I want to say there is 
nothing in the evidence to show actual fraud .. 
Lucy S. Jackson ~,.. Benjamin J. Seymour ·13 
I have befo·re me a case that I looked into when I had a some-
what similar situation under consideration sometime ago. I 
have not read this case fully today, but it ran through my 
mind, and I asked Mr. Elmore, the Clerk, to bring it up here. 
It is the case of Stanley v. lJ1 -ullins, 187 Va., page 193. 
This was a suit brought for an injunction against A. R. 
Stanley to compel him to remov·e a fence which had been built 
across the road through his land, which the com-
page 14 ~ plainants claimed they were entitled to use, and for 
· damages. The basis of the claim was the right of 
use by prescription. 
Complainants did not sufficiently state such a case in the bill, 
and the court had this to say: 
"The defendant is supposed to know the plaintiff's griev-
ances only from his statement of them in the bill; and it is to 
the precise case thus stated, and to that case only, that the 
defendant can be required to answer; to the case so made 
the evidence must be confined; and no relief will be granted 
that does not substantiallv accord with the case as made in 
the bill. " ., · · 
I do not think at this time that the court can grant relief 
on one theory, when the case made out in the bill is on an 
entirely different theory. In other words., the defendant has 
here been required to answer a bill which charges him with 
actual fraud; with intentionally conniving and contriving by 
deceit and fraud, to acquire his sister's property at a grossly 
inadequate price. It does not ask that the contract be re-: 
scinded on the gTound of mutual mh;take, or on the ground of 
inadequacy in price, or of constructive fraud. · 
A bill could have been drawn which would have stated a 
case of that kind. Complainants say, however, that the de-
fendant bv his answer shows the case. If the defendant's an-
swer, in the opinion of counsel for the complainant, showed 
that the complainant was entitled to relief on a theory and on 
a state of facts different from that stated in the bill, com-
plainant could easily have amended his bill. 
However, complainant here has contended herself to rely 
upon the case stated in the bill. So even if the court might 
feel that the equity of the ca~e would be with the complainant 
.on a proper bill, I am not convinced that at this point it can 
· grant relief under this bill, and I am going to take the case 
under advisement. 
page 15 ~ Having observed the witnesses on the stand, their 
demeanor and their manner of testifying, and ·hav-
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ing considered their interest in the· ~ase, their knowledge and 
means of information and all the other circumstances dis-
closed by the evidence, I clo find' that the complainant has not 
made a case of actual fraud as stated in the bill, and that is as 
far as I find at this time. 
-
Filed. 








The testimony in this cause was ·heard ore tenus, th.e cause 
argued and submitted on October 6, 1950. At that time the 
court delivered from the bench· its oral opinion holding that 
actual fraud had not been proved. 
The court at that time took under advisement the. question 
as to whether or not the complainant had made out a case en-
titling her to relief on g-rounds of constructive fraud and, if 
so, w4ether or not the bill of corp.plaint sufficiently states a 
case for such relief. 
Having now furqu~r considered the evidence and· having 
considered the several memoranda of ar~ument of counsel for 
the respective parties and the authorities cited therein, the 
court is of opinion : 
(1) Thatthe complainant's ''Petition and Motion for leave 
to Amend Bill'' tendered by counsel for respondent with his , 
letter of November 4, 1950~ received by the judge of this court 
on November 6, 1950, and for identification marked, '' Ten-
dered Nov. 6, 1950, J. J. T. ", should be rejected, as being 
tendered too late under the peculiar circumstances of this 
case. 
(2) That ,the complainant's bill states a case based solely 
on actual fraud. It was to the case thus stated that the re-
spondent was required to answer. To the case thus stated 
he did answer. If his answer, as is contended by the com-
plainant, shows grounds for relief upon a theory other than 
actual fraud, the complainant could have filed an amended 
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bill. Instead of doing this, complainant contented herself to 
, · rely upon her charge of actual fraud and.then, fail-
. page 17 } ing utterly in her proof of actual fraud she now', 
asks the court to grant relief on a theory entirely 
inconsistent with her charge of actual fraud. The erase of 
Stanky v. Mullins cited by the court in its oral opinion, and 
other cases cited by counsel for defendant in his memorandum 
of argument, abundantly support this view. 
(3) If it be conceded that the complainant's bill sufficiently 
states a case for relief on grounds other than actual fraud as 
charged therein, or that the amendment petitioned for should 
be allowed and, if allowed, would state a case for such relief, 
the relief contended for in either event would not be warranted 
by the evidence. 
To be entitled to relief under any theory of her case she 
must prove her case by a preponderance of evidence. Even 
though complainant's evidence may be, considered sufficient 
to establish a pr·ima facie case, the court must consJder and 
weigh the whole evidence and resolve the conflicts therein by 
the application of well established rules. 
There were no witnesses to anv of the conversations or deal-
ings allegedly had between the· parties prior to the night in 
]
1ebruary, 1947, when the sale was consummated at respond 
-ent's home. However, respondent's testimony as to what oc-
curred on that occasion is corroborated by -reliable testimony 
of two other witnesses who were present at the time. The 
court was impressed with the truthfulness of these witnesses. 
From the· testimony of respondent and these witnesses it ap-
pears that respondent did not induce complainant to sell her 
land, but on the contrary she induced him to buy it. He did 
not want it and he only agreed to buy it after his wife, to whom 
-complainant hag . previously confided her financial distress, 
urg-ed him to do so. 
Respondent's testimony as to many other matters materiaJ 
to the cas~ is corroberated so fully as to warrant the accept-
ance of his testimony in regard to all aspects of 
page 18 } the case material to the issue. · 
The complainant's bill should be dismissed with 
costs to the respondent. A decree will be entered accord-
ingly. 
January 5, 1951. 
Filed. 
Jan. 12, 1951. 
I '· I 
J. J. TEMPLE 
Judge 
--· _=.J 
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PETITION & MOTION FOR LEAVE TO AMEND BILL .. 
To-Honorable J. J. Temple,, Judge:. 
Your petitioner, Lucy S .. Jackson, respectfully represents:. 
I .. The above-styled cause is now pending and undetermined 
in your Honor's Court, on the Chancery side thereof. 
2 .. The evidence in the above cause was heard before your 
Honor, ore tenus, on the 6th day of October, 1950, upon the. 
conclusion of which your Honor expressed the opinion that 
actual fraud, as charged in the bill, had not been established 
by the evidence in that clear, cogent, and convincing manner 
prescribed.by law, and that the respondent would in due course 
be exonerated from actual fraud. At the same time, your 
Honor expressed the opinion that the equities of the case on 
the facts, as disclosed by the evidence, were decidedly with 
the complainant, but intimated that the Court entertained 
some doubt as to whether mistake of fact had been sufficiently 
pleaded in the bill of complaint, so as to permit .the relief 
pra.yed for by way of cancellation and rescission of the deed .. 
3. Your Honor, accordingly, now has the case under ad-
visement and has reached no conclusion, announced no de-
cision, and entered no decree upon the me~·its of the cause. 
4. While insisting that mistake of fact has been well pleaded 
in the original bill in this cause: nevertheless in order to 
obviate any confusion, and in order that·the bill of complaint 
may more nearly conform to the proof adduced at the bearing 
of this cause, your p~titioner now comes and makes tllis, her 
timely motion, in writing, in the form of a petition, asking and 
praying leave of the Court tirnt Rhe be permitted to amend the 
bill of complaint in this cause in one minor detail, by insert-
ing one simple paragraph tll<.~rein, to be known and numbered 
as Paragraph No. 16, and to read as follows: 
"16. 
"At the expense of repetition, your complainant asserts 
that it abundantly appears from the foreg·oing alleg·ations oi 
fact, and she here specifically alleges and avers that prior to 
the execution of' the deed to. the respondent herein she had 
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never inspected or appraised the parcel of land 
page 20 ~ conveyed thereby; that she had never seen the 
same; that she was unaware that there was any 
merchantable timber of great value lying and growing upon 
said land; that she was of the opinion tllat $275.00 was a fair 
price for the said land wit4out regard to the timber which 
might have been growing· upon the same ; that your com:Qlain~ 
ant., accordingly, was under an honest and material mistake 
of fact with reference to the subject matter of the contract 
when she made and executed to the respondent the deed, un-
der date of February 18, 1947; and to perID;it the said deed to 
stand would operate as a fraud upon the rights of your com-
plainant.'' · 
I I 
5. Your petitioner further prays that the original bill of 
complaint, as :filed in this case, may be permitted to remain in 
the same words and :figures as it now stands, with the addi-
tion of the foregoing simple and minor paragraph, to be known 
as No. 16. · 
Respectfully, 
LUCY S. JACKSON. 
By Counsel 
L: J. HAMMACK 
Of Counsel for Complainant 
Tendered, Nov. 6, 1950. 
J.J.T. 
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FIN_i\.L DECREE. 
This cause, wl1ich bas been reg·ularly matured, set for hear-
ing and docketed, having been heard on October 6, 1950, upon 
the complainant's bill of complaint, and exhibits therewith., 
:filed May 5, 1950; upon the answer of tl1e defendant, Ben-
jamin J. Seymour, filed on the 19th day of May, 1950; upon 
evidence taken or<{ tcmts (H. James Edwards, Court Re-
porter, reporting the case) at the request of the complainant 
and defendant; upon oral argument of counsel, at which time 
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the· coui"t re1;tdered its partial opinion from the bench, and 
took the case under advisement for further study, came on 
this day to be again heard on the papers formerly read, and 
upon written memorandum of argument submitted by counsel 
· for both parties; upon the complainant's ''Petition and mo;.. 
tion for leave to amend bill'', transn:µtted to the court, by let-
ter from counsel for the complainant, dated November 4, 
1950; upon the response of the defendant, by counsel, to .the 
said petition and motion for leave to amend bill, which re-
sponse was filed with tho court on December 15, 1950; upon 
the reply of the complainant to the defendant's response, as 
aforesaid, which reply is dated December 27, 1950; and was 
argued by counsel; 
On consideration whereof, the court doth decide, and doth 
adjudge, order and decree : · 
1. That the complainant has failed to prove the allegations 
of her bill of complaint, or to show that the defendant was 
guilty of any fraud, or to show other grounds which would 
entitle her to the relief praved for in her bill of 
page 22 r complaint, and, the'ref ore. the said bill of complaint 
is dismissed, at her cost; 
2. That the complainant's '' petition and. motion for leave 
to amend bill"', tendered after all the pleadings in the case 
had been made up., the evidence heard, oral a),'gument of coun-
sel heard, written memorandum of argument and authorities 
of counsel su.bmitted, and the court had rendered its partial 
opinion, holding actual f~·aud had not been proved, was ten-
dered too late, under the peculiar circumstances of this case, 
and is, therefore, rejected ; 
3. That even though the court were not of opinion that the 
said amendment comes too late, and permitted the same to be 
nled, the court is further of opinion that the evidenc.e in this 
case does not wa:vrant the relief contended for by the com-· 
plainant; . , 
And to t:µe rulings of the court as afore said, the complain-
ant, .. by her counsel, excepted; 
The court doth further adjudge, order and decree that its 
partial opinion of October 6, 1950, together with its final and 
supplementary opinion,~ this day filed, be, and .they are, made 
a part of the record in this case ; 
And counsel for the complainant, having indicated a desire 
to prosecute an appeal from this final decree, to the Supreme 
Court of Appeals of Virginia, the court doth further adjudge,, 
order, and decree that the provisions hereof be suspended for 
· . a period of four months, conditioned, however, upon the ex-
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ecution by the complainant of a suspending bond, in the 
amount of $200.00., within a period of thirty days, the said 
bond to be conditioned .as the statute directs. 
Chancery order Book 32, page 257. 
We have seen this decree. 
L. J. HAMMACK 
M. C. DORTCH,.p. q. 
I ask for this decree. 
A. S. HAR.RISON, JR., p. d .. 
Enter this decree. 
J. J. TEMPLE, 
Judge. 
January 12,, 1951. 
• • e 
page.3} BENJAMIN J. SEY.MOUR, · 
called as an adverse witness, first being duly sworn, 
testified as follows! 
DIRECT EXAMINATION. 
By Mr. Hammack: 
Q. Your .. name is Benjamin J .. Seymour 7 
A. Yes, sir. 
Q. You are the respondent in this case! 
A. Yes, sir. 
I I 
· Q. How old are you Y , 
A. I will be 62 years old the 12th of this coming December. 
I am 4 years younger than my oldest sister. 
Q. What relation are you to. the complainant! 
A. I am her brother. 
Q. Your sister, I believe, is a widowY 
A. Yes, sir. 
Q. Her husband has been dead some 10 or· 15 years? 
A. Yes, sir. · 
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Q. Does she.have any children t 
A. No, sir. 
Q. She resides, I believe, alone Y 
A. Yes, sir. 
Q. Then you are her closest male relative 'l 
A. Yes, sir. 
- ,. 
l 
page 4 ~ Q. You and she, I take it, had prior to the 18th 
day of February, 1947, been on most friendly 
terms? 
A. Yes, sir. 
Q. So much so that she had entrusted to you the manage-
ment of some of her propertyt 
A. I don't think so. 
Q. How about this one hundred sixty-six acres, isn't that 
. rented out? Don't you look after the collections of the rent t 
A. Yes, sir. 
Q. The 31 acre tract of land now in question is a part of' 
the 166 acre tract of land which you have been managing for 
her1 · 
A. Yes, sir. 
Q. What is your businessf 
A. Farming. 
Q. You operate a livestock farm'{ 
A. Well, a general farm. 
Q. In addition to that you are also a merchant 'l 
A. No, sir. 
Q. You are not a merchanU Do you not operate a store'l 
A. No, sir. , 
Q. You own a storef 
A. Yes, sir. 
Q. Yon are a banker 1 
page 5} A. Just what do you meanf . 
Q. Are yon not a director of the Bank of La-
Crossef 
A. Yes, sir. 
Q. You own considerable property and have had consider:.. 
able experience in buying and selling real estate and timber1 
A. No, sir. 
Q. You own the First National Bank, Building within sight 
of the Courthouse here and which housed the A. B. C. Store 
and various office buildingsf 
A. I have not had experience· in buying and selling real 
estate. 
Q. Yot1. own the First National Bank Building within sight 
of the Courthouse 'l 
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A. Yes, sir. 
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Q. Which houses the A. B. C. Store and various tenants Y 
A. Yes, sir. 
Q. It also houses lawyers, dentists and the Mayor's office, 
and you say .you are a director of the Bank of La Crosse Y 
A. Yes, sir. 
Q. You have been in the lumber business to some extent? 
A. Some, yes, sir. 
Q. Are you connected with the LaCrosse Manufacturing 
Company? · 
page 6 ~ A. A director. 
Q. They buy and sell standard tirriber and manu:.: 
facture lumber at the manufacturing company at La Crosse? . 
A. Yes, sir. , 
Q. I ask you if you were not thoroughly familiar with this 
166 acre tract of land owned by your sister, which you have 
been handling for her over a period of years Y 
A. I was familiar ,vith the farming part around the build-
ings. · 
Q. That tract of land had been inherited by Mrs. Jackson 
from her father t 
A. Yes, sir. 
Q. How far is that tract of land from your residence? 
A. About a mile and a half. 
Q. Do you own land that is adjacent to that 166 acre tract 
of land, or very close thereto? · 
A. Yes, sir. 
Q. You have had occasion, of course, from time to time to 
go over your proporty which is close to that T 
A. Some of the property I don't recaU ever going over 
it since I came in possession of it. 
Q. According to the records, on the 18th day of February, · 
1947, you bought Mrs. Jackson's 31 acres of land, which is 
a part and parcel of land of this 166 tract which you have 
been managing for her? Is this certified copy of 
page 7 ~ the deed correct Y 
· A. Yes, sir, this is a piece of the property. 
Q. The consideration as stated in that deed for the con-
veyance is $275.00, is that correct? 
A.. Yes, sir. 
Q. $275.00 then is all you paid for the property¥ 
A. Yes, sir. 
Q. As things developed that was a grossly inadequate price 
for the value of that property? 
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A. I found that out afterwards. I did not. know it at the 
· time. . 
Q. Are you sure you w.ere not familiar with that tract of 
land at the time? 
A, Yes, sir. 
Note: The deed above ref erred to is now marked and filed 
as Complainant's Exhibit No. 1. 
Q. Will you state to the Court that you did not know there 
-was valuable, growing timber on·it at that time? · 
A. I did not know it. 
Q. You had not walked over it or estimated iU 
A. I don't recall ever going over the piece of property. 
. Q. When ·you bought the land, I believe, you represented to 
her that you wanted it for a pasture? 
A. No, sir. . 
page 8 } ,Q. In the n~gotia tions y9u had with her about the 
purchase of the land was anything said about using 
it for a pasture Y 
A. Yes; sir, at the time she wanted to sell this property to 
me I told her that the only use I had £or it was probably to 
use it as a pasture. . 
Q. Then when .you bought that land you thought that its 
chief value was for pasture purposes? 
A. No, sir. 
Q. You thought then that it was for the timber it had on 
it? . ' 
A. ~o, sir. 
Q. Did yon think it was just plain barren land? 
· A. I was positive that it was just naked land. 
Q. You were positive Y 
A. Well, I said positive; I felt like it was nothing on it back 
in that area over there. . 
. Q. You felt like then when you bought tl1at land, you 
1 thqught you were bu:',1ing naked land Y 
· A. I thought that I was assisting my sister in pure.basing 
that land. 
Q. You felt you were accommodating her? 
A. I did. . 
Q. Y:ou bought it for the purpose of accommodating hed 
A. I really thought s)le needed the money after 
page 9} talking with m_e about the property. I thoughb;he 
needed it. 
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'Q. You thought that naked land was worth $8.00 or $9.00. 
an acre, and you bought it accordingly! 
.A.. I bought it according to the other property I httd pur-
chased in that are3. · 
Q .. · Any kind of land in that area without timber will bring 
$8.00 or $9.007 
A. I don't think so.. . 
Q .. You said you purchased it by the· way you. have been 
buying average land Y _ · 
A. I bought a, piece of land nearby for $200.00 that was 
practically the· same acreage. 
Q. As I understand from your evidence, it was not within 
the contemplation of you and she that there was any timber 
on the land at that time Y 
A. No, sir. 
Q. At least you did not think soY , . 
A. No, sir. · 
Q. She must not have thought so by selling it for $27-5.00 Y 
A. I don't know what sl1e thought. 
Q. If that be true, then you and 'she were mutually mis-
taken at the time the deal was made as to whether there was 
any timber on iU 
Mr. Harrison: I object; it is a question of ·law 
page 10 } and not a fact. 
Q .. You say you didn't think there was any timber on it t 
A. That is right. 
, Q. You bought it on February 18, 19477 How long after 
that before you viewed the pi:operty? . . 
A. I don't know. It was a short while afterwards that Mr. 
· Davis cut a piece of timber adjoining it. Mr. Davis was cut-
ting a little over the line. Huff told me about Mr. Davis 
cutting a little over_ the line. · Phillip h_ad told him this, and ' 
I said Phillip must be joking about the timber on that place. 
A day or two afterwards I saw Phillip, and he said he 
thought there was a few trees over there, that they were 
cutting over the line. I said, "Phillip, there is no timber 
on that place, is i U " He said, ''Yes, there is a Ii ttle pine." 
I went over to John Crenshaw's place, and I said, "John, 
where is that piece of land that I bought from my sisterY" 
He said, "The gum tree rig·ht at the corner, that is where 
it comes to;" and I said, "Phillip told me Mr. Davis was 
cutting a little over the line.'' We walked down to this gum 
24 Supreme Court of Appeals of VirginiEDr 
Benjamin J. Seymour. 
tree, Ol' gum oak or the corner tree. I said, '' Which way does 
the land run from here,'' and he !mid he did not know. I told 
, him the only way I knew to find out is to get Mr. Bos.tick to 
·come and survey, which I did. He said there were 
page 11 ~ a few trees up on that knoll. That is the first time 
· I knew there was any pine trees on it. 
Q. When it was reported to you that somebody was cutting: 
over that, you were surprised to such an extent that you told 
them they must have been joking? 
A. That is right. 
Q. That was by virtue of the fact that you had contem-
plated all along that there was no timber on the place 1 
A. I don't understand the question. 
Q. I say that if you were surprised when you learned that 
there was timber on the place, you had been proceeding· along 
on the theory that there was no timber on iU 
A. I still do not understand the question. 
Q. I said when you bought the place yon did not think there 
was any timber on it f 
A. That is correct. 
Q. That piece of land is somewhat of an· isolated section, 
is it not? 
A. Yes. 
Q. Here is a map which I will introduce into evidence show-
ing Mrs. Jackson's 166 acre tract of land. 
A. That is the tract. 
Q. Can we mark on the tract which you bougI1t, which would 
show it as being bounded on the north by Genatoe Creek, on 
the east by the land of Nettie Seymour, on the 
page 12 ~ south by the land of Jack vVingfield and on the west 
: by the Temple land, is that correcU 
A. Yes, sir. 
Q. I wish to offer this in evidence. 
Note: At this point the map referred to is marked and 
filed. as Complainant's Exhibit No. 2. 
Q. Did you find that there was enoug·h timber on that little 
tract of land to justify tlrn location of a sawmill there to 
cut it? 
A. Yes, sir, with the promise of cutting another piece in 
addition to that. -
Q. Who did you get to cut there_! 
A. Mr. W. B. Moseley. 
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Q. Mr. Eddie Tanner actually did the cutting-? 
A. Yes, sir. 
Q. How many feet of timber did you cut and manufacture 
from that tract of land Y 
A. 148,000; in addition to the tract that I bought, 148,055 
feet. That includes the Evans' timber in that lot. 
Q. I hand you herewith a memorandum in your handwrit-
ing, and I ask you if it is in your handwriting? 
A .. Yes, sir, that is right. 
Q. That is a memorandum by which you settled with Mr. 
Eddie Tanner for the manufacture of the timber on this 31 
acre. tract, as well an another tract Y · 
page 13 r A. Yes, sir, two tracts together. 
Q; The tract in question is known as the Drum 
Kidd siteY 
A. That is right. 
Q. I wish to offer this in evidence as Complainant's Ex-
hibit Nq. 3. 
Note: At this point the paper referred to is marked and 
filed as Complainant's Exhibit No. 3. 
Q. According to that statement there was cut at the Drum 
Kidd site 157,500 feeU 
A. According to that statement-
Q. As I understand from you, a portion of that came from 
another tract which you call the Evans tract Y 
A. A portion of it, the 148,055 feet, yes, sir. 
Q. The portion of the 157,500 feet¥ 
A. The actual amount is 148,055 feet. 
Q. How do you account for your statement which shows it 
to be 157,500 feet V 
A. Eddie Tanner cut this tract of timber and moved from 
there to this tract No. 2, and the estimate at the time that 
they were cutting it, and I paid him for approximately 157,000 
feet. I was paid back for the difference. 
Q. Tell us how many feet was cut at the Drum Kidd site? 
A. Including· the Evans timber, 148,055 feet. 
Q. How much of that did you say was Evans timberY 
' A. I can't t~ 11; I don't know. It was cut in to-
\ page 14 ~ gether. 
Q. How many trees were in the Evans tract Y 
Q. As a matter of fact, didn't the Evans tract consist of 
nly 5 trees? 
\ 




26 Supreme Court of Appeals of Virginia. 
. . ' 
t 
Benjaniin J. Seymour. 
A.. That is not correct. 1 
Q. l;Iow IQ.uch did you pay for the Evans timber Y 
A. $25.00. . 
Q. Tp:at is all you paid for the Evans timber! Well, that 
would be about the price for 5 trees. 
A. I know plenty of· trees that I wouldn't give $25.00 for. 
Q. That would be a little over a thousand feet basing it ou 
$20.00 a thousand Y 
A. If you based it on $20.00 a thousand, yes, sir. 
Q. $20.00 per thousand was the E1tandard price for timber 
at that time! · 
A. No, sir. · 
Q. Then you are not prepared to say how much timber you 
got from the Evans tract, which you paid $25.00 for • 
.A.. No, sir, I can't tell you. 
Q .. Mr. Tanner is familiar with that, the gentleman who 
cut;iU 
A. Yes. 
Q. Can yon say it was more than 5 trees Y 
. page 15 ~ A. From what I was told it was more than 5 
trees. 
· Q. You do not know how much was cut from ,it? 
· A. No, sir. . . 
Q. You just paid him $25.00 for some frees Y . 
. A. Yes, sir. 
Q. Mr. Seymour, how inm•.h did you realize for that 148,055 
feeU 
A. I haven't got that, but there are the bills for it on the 
table there. · 
Q. It ran you out about $20.00 a thousand Y 
A. I don't recall. There are the invoices for it. 
I 
Note : At this point tl1e invoice ref erred to is shown to 
Hammack. .· · · 
Q. Approximately $20.00 a thousand Y 
A. I have never figured it out. 
Q. The gross was $7,190-some dollars approximately? 
A. Those invoices are correct. 'rhat will give you the total (· .. ·· ·
amount. · 
Q. Well, no:w, to speak in ro11gh :figures it was approxi:- ' 
mately $20.00 a thousand that you got for it Y · / 
.A. If you figure it out there you can figure it out exactly. /' · · 
Q. Yon are a lumber man and I ani not. . ' ( 
,, 
( 
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A ... No, sir.,. I .am not a lumber man. . 
Q. You handle these figures! You are familiar with the:m f 
.A.. Yes, .sir. 
page 16 } Q.. Can you not take those figures.for the benefit 
of the record .and say what the 148~055 feet netted 
I yo:af 
· A. This is what I got £ or it, $2,312.08. 
Q. If you had known that this valuable timber was on this 
piece of land, you would not have bought it from your sister 
for $275.00 7 You would have told her you had some timber 
there! 
A .. .If I had known it. . 
Q. Mr. Seymour, if it develops that there was not but 2,000 
feet, or 5 trees, of the Evans tract, then your estimate of 
what you cut from the Jackson tr.act is mistaken to that ex-
tent? · 
A. I can't answer that queRtion, Mr. Hammack, because 
I don't know what was· cut off that place. The trees were cut 
'.and put together and I sold it to the LaCrosse Manufacturing 
Company. 
,vitness stood aside. 
pa~e .17} LUCY S. JACKSON, 
the complainant, first being· duly sworn;· tastifi.ed as. 
follows: 
DIRECT EXAMINATION. 
By Mr. Hammack: 
Q. Your name is Lucy S. Jackson! 
A. .Yes, sir. 
Q. You are the complainant in this case 7 
A. I am. 
.. I I ' ' 
Q. The respondent, Mr. Seymour, is your brother? 
A. He is. · 
Q. Please state, Mrs. Jackson, what had been the relation 
between you and your brother, Mr. Seymour, prior to· Feb-
ruary 17., 1947. . · 
A. Mr. Hammack, I don ~t reckon sister loved a brother 
more than I did. I idolized him, and I almost worshipped 
him, if it was possible. I was always glad to ·help him in .. any-
' way I could,. and, if there was any gift I could give him, it 
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Q. How did you come in possession of this 166 acres of land 
which you own in the vicinity of Broadnax.! 
A. This was my grandfather's home place. There were 
three children, my father, my uncle an·d my aunt. My father 
died in August and my aunt died the following 
page 18 ~ January. T·hose two owned the Seymour Grand-
parent farm. .A.t their death they left it for us four 
, children-
Q. Mrs. Nettie Seymour,. Mrs .. Rainey and Mr. Seymour 
and yourself 1 · 
A. That is right .. 
Q. You actually got this property in a partition deed and 
with your brother and with your sisters in 1931 t 
. A. I did. 
Q. Who has been managing that 166 acre farm for the last 
few yearst , 
A. When I came in possession of that 166 acre~ I had a: 
tenant who farmed on there, and he farmed there for several 
years.. · 
During the duration his son was called to service. Then 
I didn't have anyone especially to farm on it then because-
this man who was farming had no one but himself. He said 
he was going iri public business,: and he couldn't farm alone. 
I had a little tobacco, and my brother told me not to worry 
about it, that he would look after it. He says, ''I can't farm 
it myself, but I will see that it is farmed." I was perfectly 
satisfied., and he managed it according to the way -he wanted 
to manage it , and r never asked him a question. 
Q .. Had he been collecting the rent and paying it over to 
yonf 
page 19 ~ A. He certainly did, and he gave me a check ancl 
I didn't know .who was farming on it. I accepted 
it because I had the utmost confidence in him. 
Q. It is in evidence that this little 31 acre tract of land 
lies in an isolated section, is that true f 
A. It is; I have nev:er had my foot on it. 
Q. You have never had your foot on it T 
A. No. 
Q. Did you know tbat that little 31 acre tract, or a portion 
of your 166 acre tract, had valuable merchantable timber / 
on itf' I 
A. I never dreamed of such a thing. , 
Q. Mrs. Jackson, will yon please s~ate· .~o the Court in y~ur _/ 
own words ho,w you came to sell this piece of land to your// 
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A. I was at bis house one day, and he said to me, "I have 
a man that wants to buy 30 acres of my land for pasture, but 
he doesn't want mv 30 acres of land unless he can be able to 
get your 30 acres of land. Now, if you will let me sell the 30 
acres of land of your land, then he will buy the 30 acres of 
land from me, but be is not paying but $250.00. '' I said, 
"That is a mighty little bit," and it went on and on for prob-
ably a year. Every once in a while he said,, '' Are you ready 
to sell,'' and I didn't ask who the man was. 
I found out later it was a colored man. I said, 
pag·e 20 ~ ''No." I went up there one day and he said, ''He 
will gi~te you $275.00 for that 30 acres of land 
now,'' and I said, '' If you were in my place would you take 
$275.00 for that land?" I said, "I have never seen it,'' and 
he said, "Yes, I would. It is rough and no good." I said, 
''I need the money and it will come in g·ood. So, if you think 
it is all right to take $275.00 for it if it is not going to amount 
to anything." He said, "The man can't pay you all in cash, 
but I will give you my check for $275.00. '' He gave it to me 
right then. 
Q. Did you understand at that time that your brother, Mr. 
B. J. Seymour, was buying it for himself, or the colored 
·manf 
A. For the colored man; at the time he bought that land 
for $275.00 he said be was buying it for another man, and 
not for himself. He said the man wanted 30 acres to make a 
pasture. 
Q. Did he say whether or not the man that was buying it 
was able to pay the money in cash f 
A. No., he said he had to pay it in small payments and 'con-
sequently he didn't want to worry me any about collecting 
those small payments. He said, ''I will give you a check for 
$275.00, and I will have the deed ma<le out to me, ''-and I said, 
'' All right.'' The deed was made out to Mr. Seymour. 
Q. He was paying· you the $275.00 so. as to relieve yqu of 
the trouble of collecting from this colored man in 
page 21 ~ little dribblets f 
A. Yes, sir. . 
Q. Did you have any idea that there was any timber on it? 
A. I didn't know there was a tree on it. 
Q. When, then, did you find out therC' was valuable timber 
on that piece of land f 
A. It was last spring, and in 1949, or the first of the suin-
mer that I met :Mr. ·w. B. Moseley on the street here in town. 
\. 
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He stopped and said to me, "Why did you want to g;ive your 
timber to Ben Seymour," and I said, "I didn't know I gave 
it to him.'' He said, '' Ben ought to reimburse you for the 
timber he sold.'' · · 
Q. Did you go to see your brother, Mr. Se;vmouri 
A. I did on October 22nd. I hadn't been able to go to the 
place, and finally I went to see Mr. Tanner: and I said, "vVill 
you go down with me to see that place., the 31 acres, the first 
time that I am able to go," and he said, "I will." 
I wasn't able to g·o for some time, and finally I went on 
October 22. ,ve looked at the place. 
Q. "That did you see? 
A. I saw a great big pile of sawdust and I saw stumps. 
Q. Then what di¢[ you do? 
A. I came home, and I went to LaCrosse and I 
page 22 ~ told Dr. W'ilkinson that I couldn't believe it. 
Q. Did you go to see youi brother about this Y 
A. Yes, and on Monday I drove up there to see him. I 
told him I wan.ted to speak to him, and I sa.id, "You didn't tell 
me. there ,vas any pine trees on that 31 acres.'' He. said, 
"There wasn't." I _said, "Yes, there was," and he said, ''I 
didn't make clear but $106.00 on it. 
I said, "All .right," and clidn 't discuss it any further. 
Q. Mrs. Jackson, yo11 a re a widow 1 
A. lam. , 
Q. How Jong has your husband been dead? 
A. 15 years in September. 
Q. Did your husband suffer financial rever8es? 
A. He went 111 the bands of the Receiver in 1934 and died 
in 1935. 
Q. Do you have any children T 
A. No. 
Q. 'Who lives with you? 
A. No one. 
Q. Since your husband's death lmve you had difficulty in 
making a go_ of it, and haYe :vou imffered financial reverses? 
A. I certainlv have. and I haven't been able to work. and 
noth.ing but doctors' bills. ·· · 
page 23 ~ Q. You say you had complete confidence in your 
brother? 
. A. I certainly did. . 
Q. He never had before mistteated you Y 
A. · That is right. 
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ren~, do yo~ know whether or· not he was acting in an ad-
visory capacity for any other widows f 
A. N9t to my knowledge, except since then I knew of this 
woman in Richmond, and he has been very , nice ~o her and. 
managing her p:r;operty. 
CROSS EXAMINATION. 
By Mr. Harrison: 
Q. Since the death of Mr. Jackson have you been engaged. 
' · in business?. 
A. I have been working for the North American Assurance 
Society, but for the past two years I haven't been equal to it. 
I have been under the doctor's care for the past three year:s. 
:My doctor told me he w~nted me to go to Dr. Higgins, and I 
- went up to see him. Dr. Higgins put me to bed, and J wasn~t 
.allowed to answer the telephone for a long time, and I had 
to have a maid. 
Q. Until your sickness insurance was your business Y 
A. That is right. 
page 24} Q. I believe your home is located in Lawrence-
ville! 
A. Yes, sir. 
Q. On Windsor A venue? 
A. Yes, sir. 
Q. You have this farm that was looked after by 1\Ir. Sey-
mour, and yo1.1 have otl1er propC'rty? With reference to the. 
first conversation that you had with Mr. Benjamin Seymour, 
your brother, in regard to the sale of thi$ land, you say that 
he told you tliat it was a colored man, Taze:well Wilkins? Was 
this the man's name? 
A. He didn't mention anybody's name. 
Q. He said that Tazewell Wilkins was interested in buying 
a place known as the Mary Baskerville place from him t 
A. He didn't make .that statement to me that day. 
Q. What did he say? , 
A.· He told me that he wanted to buy 30 acres of my land 
l)ecause the man that wanted to buy it wanted his 30 acres, 
that be.didn't want it unleRs he. could get my 30 acres. 
Q. The man was interested in buying, and he wanted 30 ad-
ditional acres? 
\ 
A. That is right. 
Q. That is when he asked you about this land Y 
A. Yes, sir. 
\ 
\ 
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Q. Did he ask you if you were interested in selling land 'l 
A. Yes. 
page 25 ~ Q. Did he tell you that the man would come to 
see you! 
A. No. 
Q. Are you sure Y 
A. I know it. 
Q. That conversation took place at least a year before the 
transfer of la'nd t 
A. At least a year. 
Q. Nothing was done! 
A. No, and he never mentioned a soul for a long while. 
Q. The fil'.st conversation took place in Mr. Seymour's 
housd 
A. Right in his houst~., it was up yonder at Broadnax. 
Q. The next conver~ation in reference to this place took 
place in his house 1 
A. Yes. 
Q. You were visiting his house at the time 7 
A. Yes, sir. 
Q. Wasn't Mrs. Seymour there t 
A. She wasn't involved in it. I don't believe there was-
anybody but my brother and I. 
Q. "\Vasn't· Bobby Seymour there? 
A. I believe so, but he didn't hear any of the transaction. 
· , Q. Didn't yon on that occasion ask Mr. Seymour 
page 26} what became of the man "rho was, interested in 
buying this property¥ . 
A. I did not. 
Q. You didn't ask him wl1at'happened to the purclmse-
A. I asked him nothing, and every time it was brought .up, 
Ben Seymour brought it up himself. I bad never tboug·bt of 
selling it until he approached me .. 
Q. You did sell Claude Temple 104.25 acres about this time 
for $515.00f 
A. It wasn't connected with this land in any shape, form 
or fashion. 
Q. -But yon did sell him this 104.25 acre farm for $515.00 
located in the same magisterial district Y 
A. It wasn't even part of my grandfather's estate. The 
166 acres was part of my g·randfather 's estate. There were 1 
several small tracts of land, and finally we divided it up, and_ ) ,.. 
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Q. That was being valued for tax purpose for $1,000.00 and 
w~~~~, -
Mr. Hammack: That has nothing to do with it. 
Q. When this sale was made l\ir. Seymour :first wrote you a 
check in which he put on the check what it was for? 
A. I reckon he did. It's been so long that I don't remem-
ber. Don't you have the 'check? 
The Court : Just answer the question. 
Q. Do you recall that one cl1eck was written, and 
page 27 ~ the purpose of the check was set forth on the check, 
and at your request the check was torn up? 
A. I don't recall that.· 
Q. Is this the receipt that you gave him Y 
A. This is not my handwriting. 
Q. Is it your signature? 
A. Yes, that is my signature. 
Q. The nig·ht that you sold him the land, the receipt was 
given 7 
A. Yes. 
'Q. On the same night was this check given you by Mr. Sey-
mour Y 
A. Yes. 
Q. Mrs. Jackson, who attended to the preparation of the 
deed7 
A. He had it written, and I think Mr. Lewis did it. 
Q. Didn't you have it done? 
A. I have never been to Mr. Lewis' office, except to sign it. 
Q. You did not ask Mr. Lewis to prepare the deed f 
A. No, I didn't. 
Q. You did sign it in Mr. Lewis' presence? 
A. Yes, and he gave me a copy of it. 
Q. Did you take this deed to the Clerk's Office and have 
it recorded? 
page 28 ~ A. No., I think Ben took it t11ere. 
Q. You do not recall comin~· the next day to Law-
renceville and having the deed prepared Y 
A. Ben Seymour had that deed prepared, and he paid for 
it and I had nothing to do with it. 
Q. Y. OU say that you have nev. er set f OOt on the laid before 
this took place¥ Do you know that :Mr. Seymour did! 
. . 
\ 
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A. I would. 
Q. Do you know? 
A. I don't know. 
Lucy 8. Jack.son. 
Q. Do you know that he had any knowledge that there was 
any timber on that land? 
A. I don't know ·what he knew. · 
Q. Was thete .any conversation between you and Mr. Sey-
. niour whether it was there or not 1 
A. He told me the land was not any good. He told me he 
wanted it for pasture. . . 
· Q. Did he. actually tell you that nig'l1t that he might use 
the land for pasture¥ 
A. No, be didn't. 
Q . . After this timber was sold and you confronted Mr. Sey-
mour, or approached him, with reference to it, are you not 
mistaken in saying .that he told you that he only got $106.00? 
Didn't he say it w~s 106,000 feet of pine cut from it 1 
A. When I told Ben Sevmour and asked him 
page 29 F about it, I said, "You dich{'t tell me thete was a 
pine tree on that 31 acres of land." He looked 
eonfused, and be said, "I didn't clear but $106.00." That is 
what he said. . 
Q. You couldn't l1e mistaken? 
A .. No, I know that, herause I was so astonished that he 
said he didn't g·et hut $106.00 f.or it. 
Q. You had been to the LaCrosse Manufacturing CompanyY 
You know approximately how much bad been cut from it! 
A. I'd seen Mr. Tanner's fornres. 
Q. You told l\fr. Seymour about Mr. Tanner's figures? 
A. No, I dicln 't. 
Q. Do you know whether or not Mr. Seymour tried to dis-
pose of this property and to try to sell it after he talked to 
you for about $300.00 f 
A~ No, I don't. 
Q.· You do not mean to tell the Court that ~1"our brother 
bought this land and knowing· that he ";.as getting all this 
timber? 
. A. I would lrnve tlloug-ht be knew something about the 31 
ac·res of land if he wanted to buy iU 
Q. Wouldn't you have thoug-h·t that you would have known 
something about it if you wanted to sell it? 
A. If I liad l~een dealing with an outside person that I/ 
bacln 't close contact with, I would liave had some-
page 30 ~ body else to p:o over it, but I thought th~t he being . · 
my brother, that he would tell me tbe truth. ' 
I 
.r 
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Q. Did you have someone cruise that ·other piece of landY 
.A. No.,'I didn't have it cruised. · 
Q. Why didn't you have that examined? · 
.A. Because I wanted to sell it. 
Q. Didn't you want to sell the 31 am:es just .as bad I 
A. No, I wasn, 't anxious to sen it .. 
Q. But you didn't have the other piece of land cruised even 
though that was to an outsider t 
.A. No, I didn't have it cruised. 
Witness stood aside. 
EDDIE TANNER, 
a witness introduced in behalf of the Complainant, first being 
duly sworn, testified as follows: 
·DIRECT EXAMINATION. 
Bv Mr. Hammack: 
• Q. Your name is Eddie Tanner t 
A. Yes, sir. 
Q. \Vbat is your business? 
pag-e 31 } A. Sawmill hand. 
Q. Please s~ate whether or not Mr. B. J. Sey-
mour got you to cut by the thousan'd the timber on the· 31 
acre tract of land be bought from Mrs. Jackson 1 
A. Yes. 
Q. How much did he pay you a thousand? 
A. $27.00 for cutting and racking-. 
Q. Did he get you to deliver any to the LaCrosse Manu~ 
f acturing Company! 
A. No. 
Q. How many feet of timber did he cut from that Lucy 
Jackson tract? 
A. I couldn't tell you. l say I don't exactly know how 
mauv feet there were. Q: Mr. Seymour did give you a statement showing you how 
much was cut. That statement .shows 157,0001 and some feet. 
He said that is an error and that he overpaid you. 'You don't 
know about thaU 
· . A .. No. 
Q. Mr. Seymour says that some of that timber came from 
the Evans property, and he doesn't know how much it was 
"'that was mingled with t11e Jackson property. Do you know 
,]aow many trees came from the Evaps property? 1 
\ 
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A. I think there was· five. 
Q. He said he paid $25.00 for· the trees he bought 
page 32 ~ from Evans. 
A. Possibly, he did. 
Q. How many feet of timber did those 5 trees cut Y 
A. Probably 2,500 or 3,000 feet. 
CROSS EXA!llNATION. 
By Mr. Harrison: 
Q. You cut the timber by the thousand f 
A. That is. right. 
Q. He had to pay somebody else to haul it f 
A. Yes, sir. 
Q. He was overseeing iU 
A. That is right. 
Q. Now at the same time you cut tltls- tract, yon cut .the 
Evans tract and another tract that he owns Y It was all a 
part of the same cuting operation Y 
A. Yes. 
Q. At that time you cut three tracts of timber for Mr. Sey-
mour! 
A. Well, I cut part of three, but-
. Q. You cut what he had of the Evans tractt the Jackson 
tract and another tract .owned by him 1 
A. That is right. 
RE-DIRECT EXAMINATION. 
page 33 ~ By Mr. Hammack: 
Q. ·what was the .marketable value of timber on 
stumpage at that time! 
A. I reckon $20.00. 
Q. Was the demand going for timber at that timer 
A. It was selling right along. 
RE-CROSS EXAMINATION. 
By 1Ir. Harrison : 
Q. How did you happen to locate and determine where the 
5 trees were? Wasn't there a dispnte about thatf · 
A. I never heard anything about a dispute. J 
Q. How did you locate the 5 trees Y / 
A .. W~ll, I say I cut them from the stump and took t~em . 11· · 
to the. Imll. , /fl"' 
' r 
.. 
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Q. Do you know where the line was Y 
A. No, but he said he had bought them from Mr. Evans. 
·witness stood aside. 
page 34 ~ W. B. MOSELEY, 
a witness introduced in behalf of the complainant., 
first being duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Hammack: 
Q. Your name is W. B. Moseley7 
A. Yes, sir. 
Q. What is your business¥ 
A. ,v en, I am a farmer and in the sawmill business. 
Q. You have been jn the lumber business quite extensively 
for the last few years? 
A. Yes, sir. 
Q. What was tlie standard or market value of timber on 
the stump during 1948 f 
A. $20.00. 
Q. Did you have any connection with the cutting of this 
timber that Mrs. Jackson sold to Mr. SeymourT 
A. Getting $1.00 a thousand for the mill. 
Q. Mr. Tanner was buying the mill from you, and you could 
take out $1.00 a thousand until the bill was paid for. 
How much did you get from the Lucy Jackson or the Drum 
Kidd site? 
A. It was 166,913 f e0t. 
page 35 ~ CROSS EXAMINATION. 
Bv Mr. Harrison: 
· Q. Doesn't the value of timber on tl1e stump depend on its 
location and whether it is readilv· accessible? 
A. That is rigllt, but I wouldn't say all timber is valued at 
$20.00. 
Q. Do you think that would be the average? 
A. Yes. 
Q. If it was accessible to a good highway, it might be 
'\
0t:rbat is right. 
' "\ 
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RE-DIRECT EXAMINATION. 
By Mr. Hammack: . , 
Q. How about the value of this particular timber that was 
cut from the Jackson tract! 
A . . I think it would be based on the 1948 figure. 
Q. During 1947 was the demand going· for timber? 
A. It was good. 
Q. '\Vas it difficult for anybody to sell timber Y 
A. No, I don't tl1ink so. 
Q. The price went down in 1948? 
A. That is right. 
Q. Do you know who hauled this timber to the 
page 35a ~ La Crosse l\Ianufa~turing Company f 
A. I don't know anything about that. 
Witness' stood aside. 
Mr. Dortch: If Your Honor please, we rest our case. 
BENJAMIN J. SEYMOUR, 
the respondent, first being duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Harrison: . 
Q. You have been called as an adverse witness, and I will 
try not to go over anything· that we have already covered . 
. I ask you that prior to the purchase of this land from Mrs. 
Jackson from the conversation that you had with the man 
named Crenshaw, l1ad you ever been over this 31 acre tract? 
A. I don't r~call ever g-oing over it. 
Q. Did you know that there was any trees on it¥ 
A .. No, sir. 
Q. "\Vas there a house on the property? 
page 36 ~ A. No, sir. 
Q. So far as you know, was it in cultivation Y 
A. I don't think so. 
Q. The record sho:ws that yot1 bought this in Feb.ruary, 194;7 .. 
Can you say when you walked ,over the propertyf 
A. I can't recall eYe.r .e:oing· over the property. 
· Q .. Did you have any familiarity with it? · / ... 
A. The only way that I know the property is just ih th, is .. ····.· . .· , ..... ,· 
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Q. Were you interested in buving it f 
.A. No, sir. . · 
Q. Had you ever tried to buy it from her or anybody else? 
A. No., sir. 
Q. Will you tell the Court in your own words exactly what 
conversation you had with· Mrs. Jaekson as to the sale of 
this land to a colored man by the name of Tazewell vVilkins? 
A. In the spring of 1946, I went to Tazewell Wilkins' home 
to see about an account of about $36.00. · 
Q. He owed you that amounU 
A. Yes. He said, ''How about selling· me that Mary Baskill 
land that you owu nnd adjoins your farm. · I said, ""What 
do you want it for,'' and be said that he wanted it for· a 
pasture. I said, '' If you want the piece of property I will take 
$275.00 for it.'' 
page 37 } Q. vVben did you buy tl1e Mary Baskerville land T 
A. I don't recall the exact date. I think it ·was 
probably 2 or 3 years before t4at. 
Q. How ~uch did you pay for it? 
A. $200.00. 
Q. How.many acres! 
A. 30 and 4/10 acres; it was in 1944 or 1945. 
Q. How many acres did you say were in it? 
A. 30 and 4 /10. · 
Q. How close was this tract to the ,T ackson tract f 
A. I imagine it would be between a quarter and a half 
mile .. 
Q. Go ahead. 
A. Tazewell said, '' That is not enough land for me,'' and 
11~ said, "How about that piece over there joining on to John 
Orenshaw's and the Bud ,Jacobs' place?" 
I said, ''Tazewell, I don't own that piece of property,. and 
if it is any land adjoining over there it belongs to either 
, Nettie or Lucy." I said, "That is probably Miss Lucy's". 
I said, '' She lives in LmVrenceville and if you 2,·o over there 
and talk with her, mavbe vou and her will deal.'' 
He said, ''If J. cm1 buy it will you take $275.00 for the 
Mary BaskerYille place!" I said, "Yes.'' He said, said he 
was not exactly in shape to pay f01.· it., and I said, "Maybe 
we can come to some te1·ms." 
. page 38 r I left and I came over to Mr. Ford's place an.cl 
\., looked at a Hereford bull. ,ve looked at at tlns 
' Hereford bull with the expectation of buying, but we couldn't 
, deal, and I came on home. 
'\ 
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The next time :Mrs. Jaekson was over at home I said, "Lucy,, 
Tazewell Wilkins asked me about a piece of property that 
you own, I think you own, near J obn Crenshaw 's. He wants 
to buy the Mary Baskerville tract from me, and I told him I 
would take $275.00 for it. Has he seen you 1" She said,. 
"No, he has not." That was the conversation up until that 
time. 
Q. Did you offer to buy it from her at that time! 
A. No~ sir. · 
Q. Did you want to buy it¥ 
A. No, sir, and from then up to lt.,ebruary, 1947, nothing 
was said about that piece of property in any way by l\Irs. 
Jackson or myself. 
She came to my home and askecl me if those darkies had 
ever seen me or said anything more to me about that piece 
of property, and I said, "It has passed my mind," and I said,. 
." I hadn't seen him since." She said, "I want to sell it, and 
I need the money." I said, ''Lucy, I don't want it. I got 
more land than I can look after," and so she said, '.' Well, I 
n~ed the money, and we should sell it." I don't remember 
· the exact words, and about that time Mrs. Seymour 
·page 39 ~ came up and she said, "Ben, go on and give her 
$275.00 for the piece of property." I said, "Rosa, 
I pave no use for it," and she gaid, "the old piece of land,. 
go on and give it to her." I said, "Go ahead and write a 
check for it." :Mrs. Sevmour wrote the check. 
!frs. Seymour wrote· the check and I said, "Rosa, put on 
the corner of it for 30 acres of land of Gena toe Creek.," and 
my sister made the remark, "Don't put it on there because 
I don't want Mack Raney and Nettie to know my business'.'' 
Q. "\Vas the check given on his bank f 
A. Yes, and I said, "That is funny, Lucy. Could you give 
me a receipt for thaU" I wrote tlrnt receipt out and she 
sig11ed it. · 
Q. Is this the receipt you are referring .tor 
A. I gave her tlie check and she sig'lled tlle receipt. Yes,. 
this is the check and this is the receipt. 
Q. I would like to offer this as exhibits for the defendant. 
Note: At this point tlle receipt and cl1eck are marked ancl 
'filed as Defendant's Exhibits No .. A and B respectively. 
Q. ·what took place after you wrote the check and the . re- . . J 
ceipt'l r II' 
r 
I 
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A. I said, "vVell, sometime you can go by and have the 
deed prepared.'' I don't recall whether I called 
page 40 ~ him or saw him and told him about it, and he said, 
"I will. look after it and look at the records." He 
prepared the deed, but anyway it was mailed to me at Broad-
nax and I sent l1im a check-
Q. Is this the deed and the bill that you g·ot that was mailed 
to you? 
A. Yes. 
Q. Did you look after the pre para tion · of the deed? 
A. No., sir. · 
Q. ,vho took it to the Clerk's Office¥ 
A. I don't know wl10 took it. 
Q. Y 011 gave Mr. Lewis the information, and he prepa1:ed 
the deed and someone else looked after it 1 
A. I didn't know anything about the deed being recorded 
until Emory Elmore mailed it. 
Q. Did you come to Lawrenceville to see if the deed was 
recorded? 
A. No, sir. 
Q. That wa.s looked after by Mrs. Jackson? 
A. Yes, sir. 
Q. After it took place did you offer to sell it to anybody .. 
before you cut the timber?' 
A. Yes, I was in tl1e store and told Phillip Crensl1a.,v. ''I · 
bought that piece of. land from :Mrs .• Jackson, and I didn't 
want it and it is the piece adjoining you," and I said, ''If you 
will go 1md get me a good mule, you can have it.'' 
page 41 ~ Q. Diel you offer to sell it for that t 
A. Yes., sir. 
Q. At that time did you have any knowledge at all that · 
there was any timber on the property 1 
A. No, sir. 
Q. This land has an assessed valuation of $230.00? 
A. I don't know. 
Q. When and in what manner did you discover that there 
was some timber? 
A. Phillip Crenshaw came by tbe store. 
Q. 'f OU found' out there was timl1er by report of l\Ir. Cren-
shaw. Is this the sketch that :Mr. Bostick made? 
A. Yes, and he gave it to me-
~ · 
1 
Q. After you found qut, Mr. Sevmour, that there WP,re any 
~rees on the place, did you make any effort to sell them Y 
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A. To the LaCrosse l\Ianufacturing Company and the But-
ler Brothers. 
Q~ Anyone else 1 
A. I believe Mr. Davis went in there. 
Q. Were they willing to buy? 
A. They never made an offer. 
Q. How did you dispose of this timber Y 
A. Bernard ::Moseley told me, saw me, and he said, ''Tanner 
is· cutting, and he can cut a tract of timber for you.'' I said, 
'' I have two of those tracts to cut,'' and in some 
page 42 ~ way we contacted Tanner. I had him cut it with 
. the understanding that he woul~ cut tract No. 2. 
That was a tract near my old place. 
Q .. That was the other land owned by you Y 
A. Yes. 
Q. How much timber was cut there Y 
A. Over 300,000. 
Q. You had it ~ut with the understanding that be cut this 
one too? · 
A. ·Yes, sir. I didn't t11ink 1\Ir. Tanner could make any-
thing by cutting this tract of timber that I bought from my 
sister. 
Q. How mucl1 did you pa:~ for cutting? 
A. $27 .00 a thousand for tract No. 1. 
Q. That was the. tT ackson tract? 
A. Yes, sir. 
Q. How much did it cost you to have that lumber hauled f 
A. $3.00 per thousand. 
Q. So it cost you $30.00 a thousand to get it 1 
A. Yes, plus the money a11Cl making these payments on the 
monev I borrowed from tlie Bank of La.Crosse to cut the tim-
ber. "' 
Q. How much interest did ~~on pay! 
A. I don't recall; the bank has a record of it. . 
Q. Can you look at this paper and tell the Court whether 
this is the record of the interest payments tnade by you? 
A. Yes, that is right. 
pag·e 43 } Q. ·what supervision did :you exercise over this 
timber while it was being· cut during 1948 f 
A. Well, I was over there practically every day and as-
sisted Mr. Tanner in anv wav that I could. 
Q. In other words, you supervh,ed it? · ... · .·· / .. ..' .. .. 
A. Yes., sir, I stayed in there practically all the time. / 
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. ·Q. Was any of your equipment or teams in use in- that 
tract! 
A. A tractor, two men and a pair of mules, to help get it 
out of the bottom. I didn't do it myself, but I assisted. 
Q. You didn't sell it by the thousand¥ 
A. No, sir; just a minute, I sold it to the LaCrosse Manu-
facturing Company by the thousand. 
Q. There has be.en some testimony as to the amount of 
timber that was delivered to the LaCrosse :Manufacturing 
Company~ I hand you herewith the original bills and ask tha'.t 
they be introduced into evidence. 
Note: At this point the bills referred to are marked ~s 
Defendant's Exhibit No. C, and introduced in evidence .. 
' 
Q. Tfo,i.t shows 148,055 fe.ett 
A. Th.at is rig·llt. 
Q. That is the total stumpage from the Evans tract and 
· the Jackson tract? · 
page 44} A. Yes, sir. , . 
Q. Mrs. Jackson has testified with :reference to 
a conversation had between the two of you in which you were 
supposed to have told her you realized $106.00. Is she mis-
taken? 
A. I think she misunderstood me in tliat. 
Q. Tell the Court what you. said. 
A. I came in from the farm. I was out in the lot, and Lucy 
dove into the house, and when I came · on' out of the lot into 
the house, she was sitting on to the right of the porch. She 
said, "Ben, you clidn 't tell me aU about this pine timber be-
ing on that tract that you bought from me," and I said, "No, 
I didn't say anything about it simply. because I didn't know 
anything about it." I said, "Lucy,~ how much timber did 
you hear that I cut off of it? I said, "I manufactured ap-
proximately 106,000 feet off of the place.'' About that time 
my wife came out and said for rrie to come in to supper. 
·Q. That was the ref ere nee to it? 
A. Yes, and I think my sister misunderstood me. 
Q. You are charged' here with fraud· and deceit. Are you 
conscious of having committed any act of fraud against your 
sister! 
A. No, sir, I have not. 
Q. Did you buy this land to cheat herf 
A. No, sir, I did not. 
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page 45 l- Q .. Were you conscious of taking any advantag_e 
whatsocYcr of her at the 'time in purchasing this 
landt 
A. I have never trie·d to take advantage of my sister at 
all. 
Q. Did you by any manner whatever deceive your sister or 
_do anything to encourage her to make this sale¥ 
,A. No, sir .. 
Q. Was it for any purpose other than to accommodate her 
at the timeY 
· A .. That was all.. 
CROSS EXAMINATION .. 
By :Mr. Dortch: 
Q. You say that a:t the time you bought this. tract of lam] 
from your sister that you had no knowledge that there was 
any timber on the land~ 
A. Yes, sir .. 
Q. l\ir .. Seymour, as a matter of fact, your farm adjoins. 
this particular land for a considerable distance t Does. it not 
join the 166 acre tract for a considerable distance 0l 
A. Yes, sir. 
Q. Is that the farm that you conduct your main operations. 
on Y 
A .. Yes, sir. Just a minute: I own two farms,: one on one-
side of tile road and one on the other. My main 
page 46) farm is 182 acres, and the other is 176 acres, which 
is just across the road and adjoins the properly 
of my·sister. 
Q .. Those two farms, the 182 acres and the I7i6 acre:s1 con-
stitute the farms you conduct your main operations on? 
A. That is right. . 
Q. As a matter of factt you spend almost all of yonr time 
on the farms Y 
· A. No, sir. 
Q. You do supervise the activities- on your farms-f 
A. Yes,, sir. -
Q. Is it not true that the land immediately adjoining be-
longing to you is open land, is that correct T 
A. The north end of it is open only. 
Q. Th. ere is considerable open· land adjoining her land, is -. ~, 
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A. No, sir, that is not true. 
Q. Do you know where those Evans people live down there 
adjoining this 30 acre tract of land t 
A. Yes. 
Q. Have you been to Charlie Evans' house within the past 
10 yearsY 
A. I have hunted throug·h in thoRe fields around with Phillip 
and John. 
Q. Over the past few years you have hunted over the prop-
erty of Charlie Evans 1 
page 47 ~ A. "Tell, I can't say I have hunted right there. 
I have been to Charlie Evans' house. 
Q. Is it not a fact that this particular 30 acres of land 
in which this timber was cut is not over 100 yards away? 
A. I think it is further. 
Q. Is it not a fact that you can stand in Charlie Evans' 
house and see this entire tract t 
A. You can't see the entii·e tract. 
Q. You say you didn't know there was any timber on iU 
A. At the time I was there I didn't know what land there 
was. 
Q. You l\inew that was your i:iister 's property in that area '1 
A. Yes., sir. 
Q. The hill is where this particular timber was growing? 
A. Yes, sir, but you couldn't tell where this 31 acres was 
that or some other place. 
Q. From Charlie }}vans' house yon said you are only 100 
yards away from the property, and you had been there num-
bers of times? As a matter of fact. vou knew there was stand-
ing timber on that property1 · · 
A. No, sir, I didn't know it until I had l\Ir. Bostick survey. 
I couldn't tell whose it was. 
Q. At the time -yon bong-lit this property from your sister 
you thought that there ,vns a gTeat possibility of 
page 48 r good timber on this property? 
A. ~o, sir. . 
Q. Yes, yon told the Court that you had hunted around it, 
and you bad stood in front of. Charlie's lwuse. Just in all 
fairness, did you not lmve reason to believe there was timber 
on iU 
A. No, sir. 
Q. You have had a great deal of experience in business af-
fairs, have you not 1 
46 Supreme Court of Appeals of Virginia. 
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A. vVell, I don't think there is anything unusual. I try to 
make a living. 
Q. You have been reasonably successful? 
A. I don't understand what vou mean bv successful. I try 
to meet my obligations. . · · 
Q. And you have done it very well? 
A. Thank vou sir. 
Q. You knew that this timber from your grandfather's es-
.tate had not been cut over in years? 
A. Yes,, sir; there had been timber cut back around 1930. 
Mr. vVingler cut timber off of this land which my aunt owned, 
and part of the otlier that my uncle owned. 
Q. For a period of 10 to 15 years there bad been no timber 
operations of any corn;equence? , 
A. No, sir, I never heard of anybody cutting it over there. 
· Q. You had good Teason . to believe there was 
page 49 ~ timber over there 7 
A. I had no more idea when I boug·ht that land 
that timber was on it than you did. 
Q. Diel you not have reason to believe them was timber on 
the property? 
The Court: He has answered that question. 
Q. "When did you first find out there was good merchantable 
timber; what date or what time, approximately how long af-
ter you bought it 1 
A. I can't say when it was, but it was along about the time· 
they were cutting this timber close by. I was told there were 
sonie trees being cut close by. I don't recall the exact date. 
By the Court : 
Q. How soon did you have l\Ir. Bostirk survey? 
A. I don't rec a 11. . It wasn't very long afterwards. 
By Mr. Dor,tch: ("Continued) 
Q. It was not very long after you bought it? 
A. I don't think it was. I·had been told that thev were 
cutting a little over the line, and John Crenshaw showed me 
the tree that he said was the corner. ?' Q. You had it surveyed shortly thereafter Y .·. · ·' .···· 
A. It was sometime after that, yes. , . . · 
' I 
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Q. When wa.s it that vou offered to sell it for a 
· page 50 '} good mul.e Y .. · . . . 
A. Soon after I bought it; it might have been a 
week afterwards. I was .at the store and Phillip Crenshaw 
happened to be in there. I said, ' 1 I will take a good mule for 
it. Pick me out a good mule, and I will give you the deed for 
the land.'' That ·was before it was surveved. 
Q. Very shortly ·afterwards you were going to trade it for 
a good mule? 
.A. Yes., sir. 
Q. Some time after that you found out there was timber 011 
it and you began to have sP,ecnlators in for the purpose of 
buying it? ' 
A. Yes., sir. . 
Q. Did you at anytime from the time that you discov-e.red 
this timber to th~ present day tell your sister there was tim-
ber 011 this property nnd that you had cut it, or sold it in 
anyway? 
A. No, sir, I did not. 
Q. About that deed, Mr. Seymour, did you call Mr. Lewis? 
A. I don't recall. Mr. Lewis might be able to tell you. I 
don't recall whether I called him, or told him or what. I just 
don't recall it. · · 
Q. You do feel that you handled the writing of the deed 7 
l\ .. No, sir, I told him the description of it, and 
pag:e 51 } I tolcl him there was a tract of my sister's. It was 
all recorded in the Clerk's Office about this prop-
erty, and I told him that it was the land, approximately 30 
acres, across the south of Genatoe Creek. M:r. Lewis looked it 
up and wrote the deed. · . 
Q. You gave the lawyer the information and you paid him 
for it? 
A. Yes., sir. 
Q. According to your records approximately 148,000 feet 
of timber was sold off of this tract tncluding part, of the 
Evans tract. Did you use a part of this manufactured timber , 
on your own premises? 
\ 
' 
A. I didn't use any on my own farm. 
·witness stood aside. 
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page 52 } ROSA SEYMOUR, 
a witness introduced in behalf of the defendant,, 
first being duly sworn, testified as follows:. 
DIRECT EXAMIN~t\.TION. 
By Mr. Harrison: 
Q. What is your name pleasef 
A. Rosa Seymour. 
Q. You are the wife of Mr. Benjamin Seymourt 
A. Yes., sir. 
Q. "'\,Vere you home when be purchased the land from Mrs. 
Jackson Y 
A. Yes, sir. 
Q. Did ,you bear the conversation! 
A. Yes; sir.. · 
Q. Tell .us what occurred. 
A. It. was at night and she came up and wanted to sell this . 
piece of land. It looked like she was in need of the money. 
Before that she bad had a wreck, and she came by my home 
early in the morning·. She was nervous and crying· and said 
that she :ti.ad this wreck in Richmond. Previously she said 
she had had he1· driving permit revoked. She didn't want 
Ben to know it. 
Then she went on away, and I didn't say any-
page 53 } thing to Ben. After that she came up and she 
wanted to sell this piece of land. She seemed to 
be inned of money. I thought to myself that she wanted it 
on account of the wreck. 
It was getting late, and I said, "Good gracious, Ben, give 
her the $275.00. ·what difference does it make 1'' I ·was. 
thinking that she needed the money on account of the wreck, 
. and I s.tarted writing this check. Then Ben said, '' Put it on 
the corner what it is for,'' and she said, ''No, I don't wanl 
the others to know my business.'' 
Ben said., "Give me a receipt because you might die before-
y.ou get to Lawrenceville, and I might do tlle same.'' A re-
ceipt was written and signed by her. 
Q. Did you encourage him to buy the place? 
A. I just told him to give hei.· the $275.00. 
Q. Was be anxious to buy iU 
A. No, he said he had more land than he knew wliat to do ~ 
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Q. Did you at the time tell him about the conversation about 
the wreck! ' 
A. No, I didn't tell him until later. 
CROSS EXAMINATION. 
By Mr. Hammack: 
Q. According to your evidence :Mrs. Jackson kind of forced 
a deal on vou f 
page 54 ~ A. No, sir, I didn't say that. 
Q. 9r she was in such a pitiful condition Y 
A. I don't say she ,vas pitiful, but she is always claiming 
of bard times. 
Q. She was in distress and wanted $275.00? 
A. I wouldn't say that. 
·witness stood aside. 
ROBERT SEYl\IOUR, 
a witness introduced in behalf of the defendant, first being 
duly sworn, testified as follows: 
. DIRECT EX.A.:MINATION. 
By Mr. Harrison: 
Q. Will you state your name please~/ 
A. Robert Seymour. 
Q. 'What relation are you to !Ir. and :Mrs. Seymour? 
A. Uncle and aunt. 
Q. Were you at home when this transaction was completed 
at the house t 
A. Yes, sir. 
Q. Do you recall wlrnt took place? 
page 55 ~ A. I ,was there the whole time, and I was there 
when she came to the house. I knew she wanted 
to sell this land, but I didn't know which land it was. I did 
know she wanted to sell, and Uncle Ben didn't want it. Aunt 
Rosa said, "Go ahead and take it because, she looks like. she 
needed the money." She told him to go ahead and let her 
have it. 
Q. Did Mr. Seymour want to buy iU 
. \ 
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A. No, sir, I heard· him say he didn't want to buy it. 
Q. That is all that happened there that nighU 
A. Yes, sir. 
CROSS EXAMINATION. 
' I 
By Mr. Hammack: 
Q. You say that· Mr. Seymour. did not want to buy this 
land·Y 
A. He said he would buy it after some persuasion. 
Q. He wanted a receipt to show that he had bought iU 
A. Yes, sir. · 
.Q. He called Mr. Lewis up and said he wanted the deed 
recordedY · 
A. Yes, sir. 
By the Court: 
· Q . . How old are you Y 
A. 21. 
Witness .stood aside. 
page 56 ~ · HUFF CLARY, , 
a witness introduced in behalf of the defendarit, 
first being duly sworn., testified as f ollpws: 
DIRECT EXAMINATION. 
By Mr. Harrison: 
Q. Your name is Mr. Huff Clary? 
A. Yes; sir. 
Q. What is your occupation f 
A. I trv to do a little mercantile business. 
Q. Do you know .whether or not sometime after February, 
1947, Mr. Seymour tried to sell a tract of land T 
A. Yes, sir. 
Q. WiII you tell us the cireumstances surrounding that? 
A. These two colored men were there, John and Phillip 
Crenshaw, and several more. He, said to Phillip, "I bought 
a little piece of land from my sister, l\Irs. Jackson, and I will···./ .. · ~ ,· 
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Phillip Crenshaw. 
he sai:d, "Not a $600.00 mule, but a good' farm mule.'' [1hat 
· is about all I know about it, except once or twice. after that 
Johi;t and I Wked about it, and I said. that he ought to buy 
'it. John didn't know there was any timber on it. 
· Q. Pid he ever get the mule! Do you know why 
page 57 } he didn·'t buy it¥ · 
' A. He said he didn't have the money to buy the 
mule. 
Q. You heard him offer to sell the land 7 
A. Yes, sir, I did. 
Q. Was this d11;ring the winter of 1947, sometime after he 
bought the land T 
A. I don't know exactly, three or four years .ago. 
. CROSS EXAMINATION. 
l3y Mr. Hammack: 
. Q. A good mule is worth about $300.007 
A. Yes, sir. · 
Q. You are familiar with land in that territory 7 
A. Yes, sir. 
Witness stood aside. 
page 58 ~ PIDLLIP CRENSHA "\V, . 
a witness introduced in behalf of the defendant, 
first being duly sworn, testified as follows: 
DIRECT EXAMINATION. 
l3y 1\fr. Harrison : 
Q. Please state your full name. 
A. Phillip Crenshaw. 
Q. How old are you 7 
A. I am 69 years old. 
Q. You are a farmer, are you noH 
A. Yes, sir. . 
Q. Where is your farm? · 
A. Over on the Flovd Road. 
·.,. Q. Are you familia; with the 31 acre tract of land that Ben 
·· .. \Seymour bought from his sister? . 
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A. I am not familiar with it, but I know the line on one side 
· next to us. 
Q. It adjoins you t 
A. Yes, sir. 
Q. Did. he try to sell it to yon 'l 
A .. Yes, he told me he bought it· from his. sister and .that 
I could have it ·for a .good mule. He said he didn't want a 
$600.00 mule, but that he thought $300.00 would 
:page 59 ~ get a good mule. 
Q. Did you buy it f 
A. No, sir. 
Q. Why didn't you do it¥ 
A. Well, I didn't have nobody to tend to it. 
Q. There is no doubt that he wanted to sell it to yon! 
A. Yes, sir, and he told me once or twice after that, hut 
he hasn't told me in the last year or two. 
Q. He did tell you in 1947, soon after he bought it¥ 
A. Yes, sir. 
CR.OSS EXAMINATION. 
By Mr. Hammack: 
Q. Did you know there was any timber on it 'l 
A. No,: sir, I did not. 
Q. no you know how many years it had been since that 
area was cut¥ 
A. I don't know. 
Q. You don't know wl1en it was that Mr. Wingler cut that 
property sometime ago Y 
A. I don't know when it was. 
RE-DIRECT .EXAMINATION. 
By Mr. Harrison: · 
Q. You live right in sight of this Iandf Your 
page 60 ~ farm adjoins this 31 acres¥ 
A. Yes, sir. 
Q. Were you surprised when yon found out there was 
enough timber on there to cut¥ 
A. Yes, sir, I was. 
Q. Did you think there was enough timber for a sawmill 
to come inf. 
A. No, sir. 
Witness stood aside. / 
'( 
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JOHN CRENSHAW., 
a witness introduced in behalf of the defendant, first being 
duly sworn, testified as follows : 
DIRECT EX ... i\.MINATION. 
By Mr. Harrison: 
Q. Your name is John Crenshaw? 
A. Yes, sir. 
Q. How, old are you 1 
A. 59 I believe. 
Q. Is your farm located anywhere near the 31 acres, the 
tract of land, that is involved here between Mr. 
page 61 }- Seymour and Mrs. Jackson? · 
A. Yes, sir. 
Q. Can you see it from your place? 
A. Yes, sir. 
Q. You are f ami1iar with it? 
A. Yes, sir. · 
Q. How long· have you been living in your place there Y 
A. 35 or 40 years. 
Q. Do you know whether or not sometime after February, 
1947, that ]\fr. Seymour tried to sell that 31 acre tract of 
land? I mean sometime after Fe bruarv 1st. 
A. Yes, sir. · 
Q. W'bo did he offer it to? 
A. He offered it to me and also to mv brother for a mule. 
He didn't set a price. · 
Q. He offered it to you and Y,our brother 1 
A. Yes, sir. 
Q. ,Vhat value of a :pmle did 11e ask for 'f 
A. He said he didn't want a $600.00 mule, but that he would 
take a good farm mule. 
Q. Did you know that there waR any timber on that prop-
erty? 
A. I didn't think there was enough for sawmill use. I knew 
there .was some gTowing on there. I see the place over there, 
but I dicln 't know there was so much over there. 
page 62 ~ Q. You work at the sawmilH 
A. Yes, sir. 
Q. You live right in sight of this land f 
A. Yes, sir. 
Q. You didn't know there was any timber on it? 
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CROSS EXAl\'.IINATION. 
By l\fr. Hammack: 
Q. You live right close to the property? 
· A. Yes, sir. . 
Q. Has Mr. Seymour been to your house frequently over a 
~- period of years 1. · · · 
A. He claims the road is so rough that be can't get in there. 
Q. Mr. Seymour bunts in this neighborhood 7 
A. He hunts around in this section, but I don't know as 
I ev.er saw him hunt on this piece of land. 
Q. Do you happen to know why he became so anxious for 
a mule rig·ht after he bought this place? 
A. No, sir, I don't. . 
Q. Did he say anything about whether or not be would 
keep the timber and let you have the place l 
A. I don't remember him saying· that. I don't think he 
said that. 
·witness stood aside. 
page 63 ~ Mr. Harrison: That is the case. 
LUCY JACKSON, 
a witness called in rebuttal, testified as follows: 
DIRECT EXAMINATION. 
By.Mr. Hammack: 
Q. It has been testified to that you· went up there and 
begged them to buy this piece of land from you. Did you beg 
your brother to do tlia t ? 
A. It is not tru~. I have nev_er asked him to buy an acre 
of land from me iu: my life. · 
Furthermore, it wasn't at night when he first mentioned it, 
the $250.00 for it. AR time went on he asked me again, and 
then late,r on, probably, 12 months or more, '11e said that the 
man now would give me $275.00 for that 31 acres of land. I 
said, ''vVould you take it if_ you were me¥" 
Q. vVe have been over that. It is not true then that you 
begged them 7 ' . 
A. I have never asked them to buy a thing in this world. 
,I 
Lucy S. Jackson v. Benjamin J. Seymour S5 
Lucy Jackson-Rosa Seymoitr. 
, Witness stood aside. 
page 64} Note: After a recess for lunch the conduct of 
the case continues as follows: 
Mr. Hammack: If Your Honor please, I would like to re-
call Mrs. Jackson for the purpose of clearing up this about 
the accident Mrs. Seymour testified to 
LUCY .JACKSON, 
recalled as a witness in rebuttal, testified as follows: 
DIRECT EXAl\HNATION. 
By 1\Ir. Hammack: 
Q. Mrs. Rosa Seymour testified that you bad had a wreck 
and you needed money. Had you had a wreck then? 
A. No; I took my car to the service station on September 9, 
1948. 
Q. How many months was that after the deed was consum-
mated¥ 
A. That would be approximately 19 months after the deed 
was consummated. 
"\Vi tness stood aside. 
page. 65 } ROSA SEYMOUR, 
a witn~s called in rebuttal, testified as follows: 
DIRECT EXAMINATION. 
Bv Mr. Harrison: 
· Q. Did you testify ·as to which wreck? 
A. No, I did not see the car, but I do know she was nervous 
about it. . 
Q. Did she .refer to having had a wreck Y 
A. Yes, and I don't know any more about that, except what 
was said right there. . · · . 
Witness stood aside. 







· 56 Supreme Court of Appeals of Virginia. 
Note: At this point the case is argued. by counsel, follow-
ing which the Court renders the following opinion: · 
Note : Here insert written opinion by the Court. 
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p. d. 
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